








THE ALBANY LAW JOURNAL. 





401 








The Albany Law Journal. 





A Weekly Record of the Law and the Lawyers. Published by 
ak ALBANY Law JOURNAL Company, Albany, N. Y. 
Contributions, items of news about courts, judges and lawyers’ 

queries or comments, criticisms on various law questions, 

addresses on legal topics, or discussions on questions of timely 
interest are solicited from members of the bar and those inter- 
ested in legal proceedings. 





{All communications intended for the Editor should be ad- 
‘dressed simply to the Editor of THE ALuany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
»usiness matters, should be addressed to THE ALBANY Law 
JOURNAL ComPaNY.] 


Subscription price, Five Dollars per annum in advance. Single 
aumber Twenty-Five Cents. 








ALBANY, JUNE 30, 1900. 








Gurrent Lopics. 


hae a recent issue of the New York 

Action of a kind that is likely to give the people 
who call themselves “ Christian Scientists” a lot 
of trouble, if it serves as a precedent for other 
organizations with similar aims, was taken at Buf- 
falo last week by the Supreme the 
Knights of Honor. This is among the largest of 
the mutual-benefit societies, and it has branches 
in most parts of the United States. After a full 
discussion, the Supreme Lodge decided that the 
Eddyites in particular, and faith curists in general, 
owing to their contempt for the sanitary precau- 
tions taught by modern science and observed by 
the sane and intelligent element in all civilized 
communities, and especially because of their re- 
fusal to submit themselves when ill to the care of 
trained physicians, are the most dangerous of 
risks, from an insurance standpoint, and hereafter 
shall not be admitted to membership in the 
Knights of Honor. The decision is an eminently 
sensible one, and the need for making it has often 
been asserted in this column. The delay of the 
other mutual societies and of the regular insur- 
ance companies in adopting the same policy of 
exclusion against the faith-cure fanatics is really 
inexplicable. Many a person to whom insurance 
is now refused because of maladies more or less 
serious is an appreciably better risk than a stal- 
wart “scientist” to whom an im- 
pious farce, the existence of infectious maladies a 
negligible delusion, and the preservation of health 
a mere matter of assertion and belief. Such 
people are obviously exposed to numberless dan- 
gers from which others are comparatively safe, 
and their chances of recovery in case of illness are 
simply those given by nature, assisted only by 
imagination. If insured at all, it should certainly 
be at. materially increased rates. 


Vou. 61 — No. 26. 


Times we extract the following: 


Lodge of 


sanitation is 


A valued correspondent, Mr. Joel S. 
Mason, of New York, asks our opinion 
whether it would not be a defense for insur- 
ance companies to interpose that the insured 
was an advocate of the so-called Christian 
Science, in the event of a suit being brought 
against them by the representatives of the 
deceased insured. Mr. Mason holds that the 
principle that a man having a surety must 
use all reasonable means to protect that 
surety against loss is applicable in the case 
of a nan who has insured his life, and then 
refuses in the time of illness to adopt the 
ordinary remedies that the materia medica 
prescribes. Our correspondent goes on to 
say: 

Suppose he were to break an arm or leg and 
reljuse to have it set— could he expect payment 
from his accident company for the time lost while 
his limb was healing? 

Should he not rather be called upon to apply 
his own doctrine that the fracture was only imag- 
mortal error” and non-existent, and 
be thereby estopped from claiming any sick bene- 
fit from his company. 

Apply the same method of reasoning to the case 
of a man whose life is insured and who refuses to 
call in medical aid when he is on his death bed — 
should not his representatives be disqualified from 
claiming the amount of his insurance policy upon 
his decease or “ passing on?” 

I am not an advocate of insurance on a general 
proposition, and yet I think that life and accident 
insurance companies ought to be protected against 
this damnable and unchristian ‘“ Christian Sci- 
ence,’ and [ believe that where the fact is proven 
that where the insured was an advocate of the 
so-called Christian Science and had put his belief 
into the practical application of refusing the gen- 
erally accepted methods of restoration to health 
(in the event of sickness or accident) if the insur- 
ance company were absolved from responsibility 
and the necessity of paying the amount of the 
policy that there would be a marked decrease in 
the number of followers of the cult, and a cor- 
responding benefit to the common health and to 
the the number of normal minds. 
There is only one way to cure these fanatics of 
their folly, and that is in making them suffer in 
their “ mortal’ pockets. I do not think that such 
a thing exists as an unselfish Christian Scientist, 
or one who does not have a natural desire to ac- 
cumulate ‘ mortal” dollars. 

Apply their own foolish doctrines to themselves 
in a worldly way and they will soon be restored 
to their own natural selves, and the world at large 
be benefited and the dominion of common sense 


inary —a “ 


increase in 





expanded. 
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Mr. Mason so well and vigorously ex- 
presses our own ideas on the subject that we 
have given his remarks thus prominently in 
our editorial columns. These fanatics are so 
steeped in ignorance and impervious to argu- 
ment that it is useless waste of time and gray 
matter to enter into discussion with them, 
but it remains to be seen whether, when they 
are made to suffer in their “ mortal pocket- 
books,” as Mr. Mason says, they may not be 
made to see the error of their ways. A test 
case on the lines indicated by our corre- 
spondent seems to be very much needed just 
at this time. While on this subject, we can- 
not refrain from saying a word or two further 
about the very peculiar tenets of these people. 
Among those writers and thinkers who have 
thrust the rapier of common sense into their 
bubbles, Mr. Wm. A. Purrington, of New 
York, occupies a leading place. Ina recent 
communication he points out that the funda- 
mental distinction between the apostles of 
Christ and Christian Science is that the 
former never offered to sell divine power in 
the market, while the Christian Scientists 
constantly do so. “ The apostles opened no 
offices and charged no fees. Mrs. Eddy 
boasts that her followers make handsome 
incomes, and that she, who. was poor prior 
to her ‘ discovery,’ now gives away $88,987 
annually, which is interesting if true. It is 
evident, therefore, that Scientists are not to 
be compared with the apostles but with those 
false prophets of whom Simon Magus is the 
type. When that worthy wished St. Peter 
to teach him how to lay on hands, just as 
Mrs. Eddy teaches her alleged divine 
method, the apostle in scorn and wrath cried 
out: ‘Thy money perish with thee, because 
thou wouldst purchase the gift of God for 
money;’ and, in the second epistle, Peter 
aptly fortells the Scientists who demand fees 
and enrich themselves while suffering pa- 
tients to die for lack of medical care: ‘ There 
shall be false teachers among you, who priv- 
ily bring in damnable heresies, even denying 
the Lord that bought them, and bring upon 
themselves swift destruction. And many 
shall follow their pernicious ways; by reason 
of whom the way of truth shall be evil spoken 
of. And through covetousness shall they 





with feigned words make merchandise of you 
whose judgment now of a long time lingereth 
not and their damnation slumbereth not.’ ” 
Mr. Purrington puts the following, among 
other pertinent questions: 


1. Would a Scientist, and I include Mrs. Eddy 
in the term, if called to attend a child bleeding 
from the severed femoral artery, attend the case 
by Christian Science methods only, excluding sur 
gical aid? 

2. If a child at table was strangling with a crumb 
or fishbone in its throat, would a Scientist assume 
the strangulation to be an error of mortal mind 
and “ argue with it like a congressman,” using no 
material aid? 

3. Would a Scientist presume were a child in a 
populous neighborhood ill with small-pox, scarlet 
fever or yellow fever, this last being the “ insidious 
disease that carried off Col. Glover,’ Mrs. Eddy’s 
first husband, to put aside medical aid and all sani- 
tary precautions and simply reason with disease? 


In May last he wrote in the New York 
Sun these additional questions, which still 
remain unanswered: 


1. If there is no pain, why did Mrs. Eddy ask 
Dr. Fletcher to use an anesthetic in extracting a 
tooth? : 

2. If the study of anatomy and physiology is the 
husbandman of disease, why does the Church 
Manual require the teachers of obstetrics to have 
the medical degree? 

3. Why was that certificate of General Bates 
published so long after his death? 

4. Will any Christian Scientist submit to the 
test of actual experiment the immunity to poison 
that Mrs. Eddy says she and her disciples possess? 
The test can be made without danger with a hypo- 
dermic syringe. 

5. If the divine principle cures all infirmities, 
why does it not cure Judge Ewing's defect of 
vision? Why does he wear glasses? 

There is a very simple test of this alleged power 
to heal. Can Christian Scientists who boast their 
cures of cancer, give the relief that the chiropodist 
always affords? 

But why ask questions of those who will not 
answer, or argue with adversaries who shift prem- 
ises, evade issues, call assertion proof and, even 
vanquished, argue still? Mr. Jefferson aptly said 
of the quibbling congress of Annapolis, “ To re- 
fute was easy but to silence impossible.” 


Announcement is made by the new State 
reporter, Mr. Edwin A. Bedell, of the ap- 
pointment of Mr. Alvah S. Newcomb, of 
Mr. New- 


Kingston, N. Y., as his assistant. 
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comb was born at Prattsville, Greene county, | 
and graduated from Dartmouth college in 
1878. He read law in the office of the Hon. 
J. Newton Fiero, of this city, then residing 
at and having an office at Kingston, and was 
admitted to the bar in 1879. Mr. Newcomb 
was clerk of the Surrogate’s Court of Ulster 
county for some time, and for several years 
subsequent to his relinquishment of that 
office was the senior member of the law firm 
of Newcomb & Metzger, in that city. Re- 
cently he was appointed one of the lecturers 
at the Albany Law School. The Albany 
Argus says of the new assistant reporter: 


“ Mr. Newcomb is a gentleman of scholarly 
attainments, and withal a thorough lawyer, 
well versed both in the theory and practice 
of the law, and possessed of a very high 
These are all im- 
portant elements in the work of reporting 


degree of literary skill. 


decisions of the highest court of the State, 
and the bar is to be congratulated on the 
selection made by the State Reporter.” 


Judge William H. Holt, of Frankfort, Ky.,, 
who has been appointed chief justice of Porto 
Rico by President McKinley, is one of the 
best known members of the judiciary of the 
Blue Grass State. He is a native of Ken- 
tucky and has lived the greater portion of 
his life at Frankfort, in which town he was 
born. Judge Holt is fifty-six years old. As 
a member of the legislature of Kentucky he 
took a prominent part in the legislation dur- 
ing the term of his service as a law-maker, 
and those who know him best declare unhesi- 
tatingly, that he possesses all the necessary 
qualifications for the important post to which 
the president has assigned him. 


The acquittal of Howard C. Benham, on 
his second trial for the murder of his wife, 
which was concluded recently at Canandai- 
gua, N. Y., seems to have been generally ex- 
pected, at least by those who had taken the 
trouble to follow the testimony in the case. 
The result of the first trial, it will be remem- 
bered, which took place at Batavia, was the 
prisoner’s conviction and subsequent sen- 
tence to be electrocuted. The theory of the 
prosecution, which the jury accepted, was 





that the prisoner had become infatuated with 


a young woman of the village and that he 


wanted his wife out of the way in order that 
he might enjoy the society of that woman 
and appropriate to his own uses the fortune 
of some $40,000 which his wife possessed. 
The conviction was affirmed by the Court of 
Appeals, only one judge dissenting, and it 
looked as if no earthly power could save the 
from the death penalty. 
However, one chance remained, and the 
prisoner's counsel and friends determined to 
take advantage of it, although to the ordi- 
nary observer it looked like a forlorn hope. 
On the usually weak claim of newly discov- 
ered evidence, the prisoner’s counsel made 
application to Justice Hooker, one of the 


convicted man 


newly appointed members of the judiciary of 
western New York, and in February last that 
jurist granted the application for a new trial 
and a change of venue. It was, we believe, 
the first decision of the kind in the judicial 
history of the State, for never before had a 
new trial been granted in a capital case after 
the judgment of death had been affirmed by 
It is to be noted that the 
prosecution on the second trial was neither 
as energetic nor as able as on the first, while 
the defense was far stronger and abler, led 
by Mr. Wade, of Jamestown. According to 
the newspaper reports, there was an extra- 
ordinary scene in the court room when the 
verdict of acquittal was rendered. One re- 
* The solid court-house was 
shaken its foundation and for blocks 
around the earth trembled from the cheers 
which went up following the verdict.” An- 
other says: * Cheer after cheer reverberated 
the old hats 
waved and flung to the ceiling, and every 


the highest court. 


porter said: 


to 


through court-house, were 
man, woman and child in the room were on 
their feet, embracing one another and strug 
gling to reach the side of Benham, to shake 
him by the hand. The officers were com- 
pelled to form a barricade to protect him 
from the overwhelming congratulations of 
Commenting on this 


“cc It 


the impulsive throng.” 
the Rochester Post-Express well says: 


was but natural that Benham, escaping the 
electric chair by a miracle, should give way 
to emotion, and that the father, mother, and 
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sisters that have been devoted to him, should 
manifest their joy; but why a court-house full 
of people should lose all control of them- 
selves and scramble about to offer their con- 
gratulations to a man of Benham’s character, 
is more than we can understand. If they 
were rejoicing over what they considered in 
a general way a triumph of justice, the joy 
might have been more soberly expressed, 
considering all the circumstances of the case. 
This young man has led a fast life; if not 
immoral, he certainly misused the young 
wife that he had promised to love and cher- 
ish, and from first to last there has not been 
one single solitary thing in his career that 
appealed to the finer instincts of humanity 
or would be expected to evoke the sympathy 
of the public. He is acquitted of a horrible 
charge; he is a free man once more; he is at 
liberty to make a fight in the courts for the 
fortune left by the young wife, but he is not 
yet respected by the sensible men and women 
of Western New York. He says he is going 
to * lead a new life... We hope so. The best 
thing that he can do is to keep out of the 
public view; to make himself as inconspicu- 


ous as possible.”’ 


Hotes of Cases. 


Warehousemen — Bailment — Storage of Grain 
— Loss of Grain — Liability of Warehousemen. — 
In McGrew v. Thayer, decided by the Appellate 
Court of Indiana in May, 1900, it appeared that 
the owner of grain delivered it to a warehouseman 
under a written agreement reciting the receipt of 
the grain and the warehouseman’s agreement 
to pay the market price per bushel at any time up 
to a designated date, and that it was held subject to 
the owner’s risk of loss by fire. The grain was 
placed in bins, and mixed with grain of like quality 
belonging to other persons. The warehouseman 
sold grain from such bins, but at all times had on 
hand a sufficient quantity of grain of like quality 
to redeliver to the depositors the quantity de- 
posited by them. It was held that the transaction 
constituted a bailment, and not a sale, and that 
the warehouseman was not liable for the market 
price when not demanded until after loss by fire. 
The court said in part: 

As conclusions of law, the court stated: (1) 
“ The title to the grain left by the plaintiff in store 
with the defendants remained in the plaintiff up 
to and including the time of the fire, and that the 
defendants held it as bailees for the plaintiff.” 





(2) * The defendants are not liable to the plain- 
tiff for the value of such grain, nor the damages 
resulting to plaintiff from its destruction.” (3) 
“TI further conclude that the law is with the de- 
fendants, and that the plaintiff should take noth- 
ing by his suit.” 

Appellees have suggested some technical objec- 
tions to the exceptions of appellant to the conclu- 
sions of law, but, as the questions for decision are 
fairly presented by the record, we are inclined to 
waive any such _ technicalities, the 
questions upon their merits. 

The main question for decision is, do the facts 
specially found show a contract of bailment or a 
contract of sale? Ii the former, then the conclu- 
sions of law are correct. It is earnestly argued 
by appellant that the facts show a sale and not a 
bailment. This argument is based on that clause 
in the receipts which reads: *‘ For which we agree 
to pay the market price per bushel at any time up 
to July 1, 1895.” In connection with other pro- 
visions of the receipt, it is not difficult to put a 
construction upon this one. By this provision a 
time limit was given appellant by which he could, 
at any time within the limit (July 1, 1895), demand 
of appellees payment for the grain at the market 
price at the time of the demand. Up to that time 
appellees could not have compelled appellant to 
accept from them the market price without his 
consent. In other words, the appellees had no 
right to purchase the grain at the market price 
without the assent of the appellant, and the special 
findings fail to show any such sale was ever made, 
or any market price ever agreed upon. The 
special findings failing to show this, and this fact 
being essential to appellant’s right to recover, the 
fact must be regarded as having been found against 
him. The rule is firmly established in this State 
that, when a special finding is silent upon a mate- 
rial fact to be found, it is taken as a finding 
against the party having the burden of proving 
such fact (Insurance Co. v. Bowser, 20 Ind. App. 
557, 50 N. E. 86; Relander v. State, 149 Ind. 243, 
49 N. E. 30; Levi v. Allen, 15 Ind. App. 38, 43 
N. E. 571; Wysong v. Nealis, 13 Ind. App. 165. 
41 N. E. 388; Insurance Co. v. Rundell, 7 Ind. 
App. 426, 34 N. E. 538; Heiney v. Lontz, 147 Ind. 
417, 46 N. E. 665; Archibald v. Long, 144 Ind. 451. 
43 N. E. 439; City of New Albany v. Endres, 143 
Ind. 192, 42 N. E. 683; Belshaw v. Chitwood, 141 
Ind. 377, 40 N. E. 908; Bell v. Corbin, 136 Ind. 269, 
36 N. E. 23). 

From this we have no doubt but what the re- 
ceipts show a contract of bailment, subject only 
to appellant’s right at any time up to July 1, 1895, 
to demand of and receive from appellees the mar- 
ket price of the grain at the time of the demand. 
The title to the grain remained in appellant, and it 
is shown that it was stored in regular storage bins, 
mixed with other grain of like quality, and that 
appellant knew this. It is also shown that from 


and decide 
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the time the grain was stored up to the time of the | nant to our Constitution, different entirely from 


fire appellees kept on hand and in store grain of 
like character and quality to have delivered to 


had grain stored with them. 
within the rule declared in the case of Drudge v. 
Leiter (18 Ind. App. 604, 39 N. E. 34). 


have thus given the receipts in question, such 


doubt is made to disappear in the last clause of | 


the receipts, which is as follows: ‘ Subject to 


owner's risk of loss by fire or heating.” This 


clause specially fixes the ownership of the grain | territories might wish to resort to. 


as in appellant, and, in case of loss by fire, the 
loss should be that of the owner. The rule is that 


when property in the custody of a bailee fs de- | 


stroyed accidentally, without any fault on his part, 
the bailee is not liable (Drudge v. Leiter, supra, 
and authorities there cited). It is the law of this 
jurisdiction, as well as of many others, that where 
a warehouseman receives grain on deposit for the 
owner, to be mingled with other grain in a com- 
mon receptacle, from which sales are made, the 
warehouseman keeping constantly on hand grain 
of like kind and quality for the depositor and 
ready for delivery to him on call, the contract is 
once of bailment and not of sale (Woodward v. 
Seamans, 125 Ind. 330, 25 N. E. 444; Rice v. 
Nixon, 97 Ind. 97: Bottenberg v. Nixon, 97 Ind. 
106; Schindler v. Westover, 99 Ind. 395; Lyon v. 
Lenor, 106 Ind. 567, 7 N. E. 311; Preston v. 
Witherspoon, tog Ind. 457, 9 N. E. 585; Morning- 
star v. Cunningham, tro Ind. 328, 11 N. E. 592; 
Baker v. Born, 17 Ind. App. 422, 46 N. E. 930). 
The facts specially found bring this case squarely 
within the above rule. Upon the facts found, the 
conclusions of law are correct. 


> 


ARE INHABITANTS OF TERRITORIES 
ENTITLED TO CONSTITUTIONAL PRIV- 
ILEGES ? 


By Lemuet Cure. 
| ype stegy DAY, in his address before the State 
ey Bar Association at Ann Arbor, takes the posi- 
tion, in substance, that the power of congress over 
the public territory is clearly exclusive and uni- 
versal, is subject to no control, unless so far as it 
is affected by stipulations in the cession or by the 
ordinance of 1787, under which any of it has been 
settled. If he is right in this conclusion, then the 
inhabitants of the Philippine Islands and Porto 
Rico have no constitutional rights which they can 
claim under the Constitution of the United States, 
although they may, according to his theory, be ter- 
ritory belonging to this government. We could 
hold the Philippine Islands for an indefinite time 
and rule them under a form of government repug- 


| hardly be possible that it is true. 
If there | 
was any doubt about the construction which we | 





that under which we live, or we could have a 


| despotism in such territory, giving the people no 
appellant the full amounts so stored by him, and | voice whatever in their form of government or in 
. | 
to have done the same with all other persons who 


This brings the case | 


the election of their rulers. Certainly this is in 
the nature of an alarming proposition, and it can 
If it be true, 
then our flag would certainly mean one thing 
when unfurled in Porto Rico and the Philippine 
Islands, and quite a different thing when floating 
in any of the States of our nation. It could be 
made to protect slavery, polygamy, or any form 
of oppression that the officers in power in those 


In support of 


| his position, he cites numerous instances of what 


Mr. Webster has said with reference to the power 
of the government in ruling territories. If he has 
stated what Judge Day quotes him as saying, it is 
very evident that Mr. Webster has been on both 
sides of the question. 

Referring to Mr. Webster’s argument in a case 
relating to the territory of Florida, he says that 
Mr. Webster used this language: “‘ What is Flor- 
ida? It is part of the United States. How 
can it be? How is it represented? Do the laws 
of the United States reach Florida? 
by particular provisions. 


no 


Not unless 
The territory and all 
within it are to be governed by the acquiring power, 
except where there are 
What has congress done? 
anything. 


reservations by treaty. 
She might have done 
She might have refused the trial by 
jury and refused a legislature.” That this was Mr. 
Webster's influenced, as Judge 
Day says, by the impulse of a retainer, he quotes 


view when not 
Mr. Webster’s language in an argument relating 
to the acquisition of territory from Mexico. The 
speech which Mr. Webster made upon that occa- 
sion was made in the senate, evidently without 
careful preparation and in opposition to a motion 
made, which was claimed by Mr. Benton to be an 
unparliamentary and disorderly proposition. It 
was a motion to amend the appropriation bill for 
the current expenses of the government by tack- 
ing to it a provision or section providing a tem- 
porary government for the ceded territories and 
extending an enumerated list of acts of congress 
to them. The idea of the amendment was to have 
slavery recognized in the territories. It was an 
amendment unexpected, and Mr. Webster’s reply 
in opposition to it, as I have stated, was evidently 
on the spur of the moment, without careful 
thought. I say this more readily because it ap- 
pears from other statements of Mr. Webster to be 
in opposition to what he contended at other times. 

“ What is the Constitution of the United States? 
Is not its very first principle that all within its 
influence and comprehension shall be represented 
in the legislature which it establishes, with not 
only a right to debate and a right to vote in both 
houses of congress, but a right to partake in the 
choice of the president and vice-president, and can 
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we by law extend these rights or any of them to 
a territory of the United States? They will see 
that it is altogether impracticable. It comes to 
this, then: that the Constitution is to be extended 
as far as practicable, but how far that is, is to be 
decided by the president of the United States, and 
thereiore he to have absolute and despotic 
power. He is the judge of what is suitable and 
what is unsuitable, and what he thinks is suitable 
is suitable, and what he thinks is unsuitable is un- 
suitable. And what is this but to say in general 
terms that the president of the United States shall 
govern this territory as he sees fit until congress 
makes further provision. Now, if the gentleman 
will be kind enough to tell me what principle of 
the Constitution he supposes suitable; what dis- 


is 


crimination he can draw between suitable and un- 
suitable which he proposes to follow, I shall be 
instructed. Let me say that in this general sense 
there is no such thing as extending the Constitu- 
tion. The Constitution extended the 
United States, and nothing else. It cannot be 
extended over anything except over the old States 
and the new States that shall come in hereafter, 
when they do come in. There is a want of accu- 
racy of ideas in this respect that it is quite re- 


Is 


over 


markable among eminent gentlemen and especially 
among professional and judicial gentlemen. It 
seems to be taken for granted that the right of 
trial by jury, the habeas corpus, and every principle 
designed to protect personal liberty is extended by 
force of the Constitution itself every new 
territory. That proposition cannot be maintained 
at all.” 


over 


Judge Day bases his argument largely on this 
doctrine from Webster, but in the light of our 
United States Supreme Court decisions it is not 
and never was law. 

Mr. Calhoun, at the same time, in reply, took 
exactly the opposite view from Mr. Webster's, in- 
sisting that the Constitution interpreted itself in 
this, that it pronounced itself to be the supreme 
law of the land, and that any territory belonging 
to the United States became a part of the lané. 
In the sense which Mr. Calhoun argued, our 
Supreme Court has since that time fully sustained 
him. 

And this agrees with President McKinley's oft- 
repeated statement that the flag shall mean the 
same thing in the Philippine Islands that it does 
in the States, or that it shall not mean one thing 
in one place and another thing in another place. 

It will be noted that Mr. Webster said that the 
Constitution cannot be extended over new ter- 
ritory, and his idea was, as we get it from the 
argument, that a belonging to the 
United States does not come within the provis- 
ions of our Constitution. 

Chief Justice Marshall, in the case of Lough- 
borough vy. Blake (5 Wheaton, 319), uses this lan 


territory 


guage: “The power within to lay and collect 
duties, imposts and excises may be exercised and 
must be exercised throughout the United States. 
Does this term designate the whole or any par- 
ticular portion of the American Empire? Cer 
tainly this question can admit of but one answer: 
it is the name given to our great republic which 
is composed of States and territories. The Dis- 
trict of Columbia the territory west the 
Missouri is not less within the United States than 
Maryland or Pennsylvania, and it is not less neces- 


or ot 


sary under the principles of our Constitution that 
uniformity in the imposition of imposts, duties and 


excises should be observed in one than in ¢ 


other. 
Mr. Justice Matthews. 
(101 U. 


in the City of Panama 
S. 460), said: “ The personal and civil 
rights of the inhabitants of the territories are se- 
cured to them as to other citizens by the prin- 
ciples of constitutional lierty, which restrain all 
the agencies of government, state and national: 
their political rights are franchises which they hold 
as privileges in the legislative discretion of the 
United States.” 

Mr. Justice Curtis, referring to this question of 
the rights of citizens in territories, said: * To this 
I answer, that in common with all the other legis- 
lative powers of congress, it finds limitations in 
the expressed prohibitions on congress not to do 
certain things: that in the exercise of the legisla 
tive power congress cannot pass an ex post facto 
law or bill of attainer, and so in respect to each 
of the other prohibitions contained in the Consti 
tution.” 

We note here that this language from the bench 
of the United States Supreme Court is entirely in 
to the Mr. Webster. 
Judge Day quotes him, and it athirms the thought 
that 
personal liberty is extended, by force of the Con- 
stitution itself, Con- 


gress can no more pass a bill of attainer or ex post 


opposition doctrine of 


as 


every principle of law designed to protect 


over every new territory. 
facto law for a territory than it can for a State. 
It can pass no law impairing the obligation of a 
contract which shall prevail in a territory: it can- 
not suspend the writ of habeas corpus in a territory 
except in those cases where it can in a State. In 
other words, congress, in legislating for territories, 
is bound by 
that 


all the limitations upon legislation 


are found in our Federal Constitution. It 


takes the place of a State government for the time 
being, and cannot violate the provisions of our 
Constitution any more than a State can by acts of 
its legislature. 

United States 
Court has said: * But the power of congress over 


In another case our Supreme 


the person or property of a citizen can never be a 
mere discretionary power under our Constitution 


and form of government. The powers of the gov- 





ernment and the rights and privileges of the citi- 
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zen ae regulated and plainly defined by the 
Constitution itself, and when the territory becomes 
a part of the United States the Federal govern- 
ment enters into possession in the character im- 
pressed upon it by those who created it. It 
enters upon it with its powers over the citizen 
strictly defined and limited by the Constitution 
irom which it derives its own existence, and by 


| 


virtue of which alone it continues to exist and act | 


as a government and sovereignty. The territory, 
being part of the United States, the government 
and the citizens, both enter it under the authority 
of the Constitution with their respective rights 
defined and marked out, and the Federal govern- 


to rest some portion of their argument on the idea 
that the president is to govern the territories as 
he sees fit until congress makes some provision. 
We may concede that the president, during a war, 
when territory has been subjected, may, before 
peace is established through military occupation, 
govern such subjected territory, but this would 
confer no right upon the president to continue so 
acting after hostilities had ceased, and there is no 
presumption that congress would refuse to do its 


_ duty and omit passing any statutes with reference 


| 


ment can exercise no power over his person or ° 


property beyond what that instrument confers, 
nor lawfully deny any right which it 
served.” 

Judge Day quotes from Judge Cooley’s Princi- 
ples of Constitutional Law, seeming to carry the 
idea that Judge Cooley in his work sustained the 
doctrine for which Judge Day and the adminis- 
tration now contend, but what does Judge Cooley 
say in the very book from which Judge Day 
quotes? 

“ The Constitution was made for the States, not 
for the territories; it confers power to govern ter- 
ritories, but in exercising this the United States is 
a sovereign dealing with dependent territory ac- 
cording as in its wisdom shall seem politic, wise 
and just, having regard to its own interests, as 
well as to those of the people of the territories.” 

Here Judge Day his quotation from 
Cooley, and thus seems to leave him on the im- 
perialistic side of this question. The very 
paragraph sets Judge Cooley right, for he goes on 
and says: 


stops 


next 


“Tt is believed, however, that the securities for 
personal liberty which are incorporated in the 
Constitution were intended as limitations of its 
power over any and all persons who might be 
within its jurisdiction anywhere, and that citizens 
of the territories as well as citizens of the States 
may claim the benefit of their protection.” 

This puts Judge Cooley on the right side, and 
shows that his book on the Principles of Consti- 
tutional Law does not support the imperialistic 
voice of our administration. It would have been 
fairer if Judge Day had quoted the last paragraph. 
Note, Judge Cooley says: “ Citizens of the terri- 
tories as well as citizens of the States may claim 
the benefit of their protection; that is, the pro- 
tection afforded by the Constitution. We see 
then that whatever congress does in passing laws 
with reference to the government of territories, it 
must observe the constitutional limitations over 
such power. It gets its power to govern the 
territories from the Constitution, and ought to be 
governed by all the limitations in the charter 
which authorizes it to act. The imperialists seem 


has re- | 





to such territory. 

In support of his theory as to the unlimited 
power of congress to govern the territories, Judge 
Day cites the conduct of Andrew Jackson while 
acting as governor of the territory of Florida. It 
seems that Jackson, learning some papers were in 
the possession of the former governor-general of 
Florida, which had not been delivered, sent his 
secretary for them, and the papers not being de- 
livered up by the person who had them, Governor 
Jackson proceeded to imprison him by putting 
him He was not imprisoned 
upon any writ or process of court, but just arbi- 
trarily deprived of his liberty. By applying to a 
United States judge he was released on a writ of 
habeas corpus. Jackson, hearing of this action on 
the part of the judiciary, issued an order requir- 
ing the judge to appear before him to show cause 
why he had attempted to interfere with his author- 
ity as governor of the Floridas, ordering the judge 
to appear before him, General Jackson, at 5 o’clock 
M., in Pensacola, on a day named, to make 
known the cause, and to abide by and perform 
such decree as the general might make. 

Upon appeal to the president, John Quincy 
Adams, secretary of state, affirmed the arbitrary 
acts of Jackson. General Jackson claimed that 
the judge had no authority to issue the writ of 
habeas corpus, because the right to apply for it had 
not been extended to the territory, and the judge 
claimed to be acting in accordance with the acts 
of congress. The judge was clearly right, for the 
right to the writ of habeas corpus is a common-law 
right. This is expressly affirmed in our Constitu- 
tion, which provides that the privileges of the 
writ of habeas corpus shall not be suspended, un- 
less, when in cases of rebellion or invasion, the 
public safety may require it. 

Kent says, speaking of this writ: ‘“ The right of 
deliverance from all unlawful imprisonment to the 
full extent of the remedy provided by the habeas 
corpus is a common-law right, and it is undoubt- 
edly true, as has been already observed, that the 
common law of England, so far as it was appli- 
cable to our circumstances, was brought over by 
upon their emigration to this 


in the calaboose. 


r 


our ancestors 
country.” 
Judge Day evidently understands that Jackson 


exceeded his powers, for in speaking of the gen- 


408 


THE ALBANY LAW JOURNAL. 





eral’s devotion to the Constitution of the United 
States, he says that he often made declaration that, 
with all his veneration for that great instrument, 
in controlling his own actions, he reserved the 
right to interpret it for himself. His claim of right 
to interpret the Constitution for himself is well 
illustrated by his act at New Orleans in 1814, 
when he ordered the arrest of a member of the 
legislature for an act of alleged mutiny. The pris- 
oner applied to Judge Hall, of the United States 
Court, for a writ habeas corpus, which 
granted. The general, deeming this an interfer- 
ence with his jurisdiction under martial law, or- 


of was 


dered the arrest of the judge and removed him 
from the State. After the revocation of martial 
law the court summoned the general to answer for 
contempt of arresting the judge. He was fined a 
thousand dollars, which he paid before leaving the 
court-room. The court was right, for such con- 
duct on the part of Jackson was clearly illegal. 
and the fact that congress afterward refunded the 
fine, in no way changes the illegality of the gen- 
‘ral’s conduct in imprisoning the court. 

Mr. Webster has clearly been on both sides of 
this proposition, as President McKinley has been 
on both sides of the money question and on the 
Porto Rican tariff. The sweeping statement made 
by Mr. Webster that the Constitution does not 
extend to the territories is reversed by his answer 
in congress to this question asked him by Senator 
Underwood, of Kentucky. 

Mr. Underwood: “I say that we are bound, in 
legislating for the territories as well as for the 
States, scrupulously observe every principle 
and provision of the Constitution, for we have 
taken an oath to support it. 


to 


If we, through inad- 
vertance or design, violate it, then the executive 
and judicial departments, whether in the States or 
territories, and who are called upon to apply and 
enforce our acts upon the people, are bound by 
their oaths to disregard everything condemned by 
the Constitution. Let me put a case by way of 
illustration. Ours is a Protestant country, in the 
main, while New Mexico and California are Cath- 
olic countries. Suppose we provide by our legis- 
lation that nobody shall be appointed to office 
there who professes the Catholic religion. What 
do we do by an act of this sort?” 

Mr. Webster: “ We the Constitution, 
which says that no religious test shall ever be 
required as a qualification to any office.” 


violate 


His answer would certainly not be correct if the 
Constitution does not control the action of con- 
gress in territories. This agrees with what Mr. 
Webster said in 1848, in a speech regarding the 
Mexican war. He took the ground that the war 
was a war for the acquisition of territory, and in 
the course of his speech stated: * I think it is noth- 
ing else than the fear of executive power that 
commits us to the support of this the: 


war for 





acquisition of territory,” and asks what will be 
done with the territory after it has been acquired, 
and referring to the power of this government,used 
this language: “An arbitrary government may 
distant 
sions, because an arbitrary government may rule 
its distant territories by different laws and differ 
ent systems. 


have territorial governments 1 posses- 


Russia may govern the Ukraine and 
the Caucasus and Kamtschatka by different codes 
or ukases. We can do no such thing.” 

The ninth amendment to the Federal Constitu- 
tion provides that pewers not given to the United 
States, 
amendment 


States, nor prohibited to the 
This adopted, 
fearing that by gradual encroachment of the gen 
eral government, the rights of the States might be 
until should republic only in 
name, but really a strong centralized power with 


are reserved 


to the people. was 


absorbed we be a 
no more liberty to the individual than exists in 
We shall 
was stated by one of the members of the conven- 
tion which framed the Constitution. 


monarchies. have a king, sometime, 
Many good 
citizens then feared we could not maintain a re- 
public. Their to 
The tendency now is to encroach on liberty, to 
the 


fears seem about be realized. 


treat Declaration of Independence as obso 


lete. As Lord Salisbury in England openly de 
clares the Boer republic shall be crushed, so Judge 
Day. arguing for the despotic power assumed by 
the administration, practically takes the same posi- 
tion. He that the the 
United States are simply for the States, not for the 


tries to show laws of 


territories, which may be governed outside of the 


Constitution constitutional restrictions, 


and thus crush the liberties of 


without 
ten millions of 
people. 

It was recently said by a member of congress in 
debate that it would be grotesque to suggest that 
we could govern these, the Porto Rico people, in 
accordance with the limitations of the Constitution. 
Another member said it would be impossible to 
How long will it be if this doctrine be 
recognized, that we may depart irom the limita 


3 
ao so. 


tions of the Constitution in order to govern terri- 
tories, before the same argument may be used that 
the Constitution no longer binds congress, in 
In other 


words, the government is fast drifting to the con- 


legislating for the general government. 


clusion of General Jackson — that it can construe 
the Constitution as it likes. 

This assertion of despotic power is certainly not 
a healthy sign. The people ought to repudiate 
any party or administration that admits it cannot 
either the States and keep 
within the limits of our fundamental law. But we 
are asked what shall we do with the Philippines. 
In view of Judge Day’s argument we may well 
reverse this question and ask, what will the Philip- 
pines do with us. 


govern territories or 


Beicre they work any further detriment to us. 





THE ALBANY LAW JOURNAL. 


409 





) 
congress should exercise the power given by the 


Constitution to dispose of any territory belonging 
to our government. This power to dispose of in- 
cludes the power to sell or alienate. It can be 
exercised by selling the islands to some other 
nation, but the better way, it seems to me, would 
be to allow them to establish a government for 
themselves with a protectorate over them by the 
United States. This would accord with our 
Declaration of Independence, which declares that 
all men are created equal, and are endowed by the 
Creator with certain inalienable rights; that among 
these are life, liberty and the pursuit of happiness; 
that to secure these rights governments are insti- 
tuted among men deriving their just powers from 
the consent of the governed. We cannot govern 
the foundation 
principle upon which our Constitution rests, unless 


those islands without violating 
the people there fully consent to be governed by 
us. We gained no right over them by buying the 
islands from Spain, as among the things not trans- 
ferable by purchase is the right to govern another 
people. 

Vattel, in his Law of Nations, says upon this 
point that when a province is dismembered the 
people abandoned by the home government are 
not obliged to receive the new master attempted 
to be given them. The people being separated 
from the society of which they were members, they 
resume all their rights, and if it be possible for 
them to defend their liberty against him who 
would subject them to his authority, they may 
lawfully resist him. 
of Nations.) 


(See page 180, Vattel’s Law 


This law fully justifies Aguinaldo and his follow- 
ers in their resistance to the authority of our gov- 
ernment. If he were captured he could not, under 
any law growing out of our Constitution or out of 
the Law of Nations, be convicted of treason or of 
being a rebel against the authority of our nation. 

Spain could not transfer to us the right to gov- 
ern the Philippine Islanders. Our Declaration of 
Independence, from which our Constitution had 
its origin, estops us from making any such claim 
as that. and agrees with international law. 
Constitution establishes nothing that interferes 
with equality and individuality. It leaves the in- 
dividual alongside the individual. The words 
sovereign and subject are unknown in the instru- 
ment. 


Our 


There is no piace for princes with unlim- 
ited or limited power or lordly commissions to go 
to ten millions of people and in substance declare 
they come with extensive powers and full authority 
to look over the condition of that people and 
establish such laws as, in the opinion of the com- 
reference to 


mission, without 


constitution, 
There 


is no place for privileged aristocracies ruling ab- 


any 
may be best adapted for their government. 


solutely with their correlative vassals or subjects. 





It is based on the idea that the people will be con- 
stantly on their guard against the tendency to drift 
into centralization and absolutism. 

lonta, Micu., June, 1900. 


—_—__—~> 


LEASE OF FARM LANDS FOR MINING 
PURPOSES. 
CONSTRUCTION OF 


SECTION 13, New 


YORK 


ARTICLE 1, 
CONSTITUTION. 
NEW 


York Courr OF APPEALS. 


Decided June 12, 1900. 


THe MaAssacHuserts NATIONAL BANK et al., Ap- 
pellants, v. Wrieit1am H. Sunn, as Administra- 
tor of the Estate of William P. Shinn, Deceased, 
Appellant, and Georce B. ButrLer, Respondent. 


\ lease of farm lands for mining purposes for a 
term of twenty years is not violative of Article 
I, section 13, of the Constitution, which pro- 
vides that no lease or grant of agricultural 
land for a longer period than twelve years 
shall be valid. 
evil aimed at by the constitutional provision 
is long leases of farming lands for farming 
purposes, and not the leasing of part of a 
suburban farm for the erection of dwelling 
houses, stores, manufactories or for mining 
purposes. 


Appeal from a judgment of the Appellate Divi- 
sion of the Supreme Court, in the Second Judicial 
Department, affirming a judgment entered upon 
the report of a referee. 


Henry W. Hayden, for plaintiffs, appellants; 
Barclay E. V. McCarty, for defendant Shinn, ap- 
pellant; Prescott Hall Butler, for Butler, respon- 
dent. 


Vann, J. — This action was brought to foreclose 
a chattel mortgage given by William P. Shinn to 
the Sturtevant Mill Company, and by it assigned 
to the Massachusetts National Bank. The mort- 
gage covered certain engines, boilers, dynamos 
and other machinery belonging to a mining plant, 
erected pursuant to the provisions of a lease of 
part of a farm for mining purposes, which required 
the lessee to mine and ship at least 10,000 tons of 
iron ore each year, and to erect such buildings 
and provide such machinery as would enable him 
to do so. After the lessee and his assignee had 
been removed from possession of the premises by 
summary proceedings, under the statute, for non- 
payment of rent, the landlord refused to surrender 
the machinery in question and 
claimed to own the same. The substantial issue, 
which related to the ownership of such machinery, 
was decided by the referee before whom the action 
was tried in favor of the landlord, and the judg- 


possession of 
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ment entered accordingly was affirmed by the 
Appellate Division, one of the justices dissenting. 

We think that all of the questions argued in the 
Appellate Division were properly disposed of by 
the prevailing opinion in that court, which we 
should adopt without writing one of our own, were 
it not for the fact that a new question was dis- 
cussed before us, to which the attention of the 
courts below was not called (Mass. Nat. Bank v. 
Shinn, 18 App. Div. 276). It is now claimed for 
the first time that said lease, being for the term of 
twenty years, was a violation of that provision of 
the Constitution which prohibits a “* lease or grant 
of agricultural land for a longer period than 
twelve years, * * * in which shall be reserved 
any rent or service of any kind” (Const. of 1846, 
Art. 1, sec. 14; Revised Const., Art. 1. 13). 
As this question was not presented by the plead- 
ings. or at the trial, or on the intermediate appeal, 
the respondent insists that it is not properly before 
us for consideration. Inasmuch, however, as it is 
covered by the exception to the report of the ref- 
though not specifically mentioned, and 
touches the settled policy of the State with refer- 
ence to a subject of such importance as to be im- 
bedded in the Constitution, we think it our duty 
to decide it. Where an appeal involves a question 
of grave public policy, the people are indirectly 
parties to it, and their interests should be looked 
after by the courts, even when the party who 
might have objected is silent. 

In October, 1890, the defendant Butler owner a 
farm of more than 300 acres in the county of West- 
chester, in one part of which an iron mine had 
been discovered, and it was supposed that the ore 
extended for some distance under the adjoining 
lands. On the 21st of October, 1890, he executed 
the lease in question, which recites as the object 
thereof that “the lessee is desirous of acquiring 
the exclusive right and privilege, upon the pay- 
ment of certain royalties hereinafter reserved, to 
mine and ship iron ore from the said property.” 

The granting whereby the 
lessor conveyed to the lessee for the term of 
twenty years, “all the iron ore (together with the 
exclusive right to mine the same) contained in, 
on or under all that certain piece or parcel of 
land.” which was thereupon described by metes 
and bounds. The land thus described consisted 
of 114 acres of said farm, excepting a piece of 
uncertain dimensions and of no apparent import- 
ance. After the granting clause was the follow- 
ing statement: “ The said ore is supposed to be 
contained in the hill known and designated as the 
Clover Hill, but in any event is to be taken to in- 
clude all the iron ore that can be economically 
mined or taken out of the above described prem- 
ises, together with all the necessary rights and 
privileges of entering into and upon said lands 
and searching for, exploring, excavating, digging 
and carrying away said ore, and of removing said 


sec. 


eree, 


clause followed, 





ore through or out of any shafts, slopes or tunne!s 
which the lessee may dig, erect or construct upon 
said premises, at his discretion, in the conduct of 
said operations of mining.” 

The lessor further granted, during the term oi 
the lease, the right of way for all necessary rail 
roads, wagon roads, tunnels, etce.; the right of 
washing ore on said premises, of sinking wells 
and using the surface waters for that purpose. 
There was also demised to the lessee “all land 
within the above-described premises that he may 
require for the purpose of erecting such buildings 
and machinery as he may deem necessary for the 
prosecution of his business of mining, together 
with land for piling ore or waste, * * * 
for the erection of workmen’s dwellings, and 
* * * the right to take without charge, by 
quarrying or otherwise, from said land all the 
stone, earth or other materials (other than wood 
and timber) that the lessee may find necessary to 
use in the construction of his railroad and other 
appurtenances, and in general to enjoy every 
facility for mining, washing and carrying away 
said iron ore, together with all tailings resultant 
from the aforesaid operations, as he would or 
could enjoy if he, the lessee, were the owner in 
fee of the premises.” The habendum clause was 
confined to “ the said iron ores and the said liber 
powers and authorities.” 


and 


ties, 

The lease was upon the condition that, if the 
lessee at the end of three years from the date 
thereof should have failed to mine any ore from 
the said premises, the estate granted was to cease 
and the instrument to become void, “the mining 
of ore upon, from or under said premises, or some 
thereof, three years the 
hereof, being hereby expressly made a condition 


part within from date 
precedent to the vesting of any estate, legal or 
equitable, under these presents in the lessee.” 
The lessee was to have the privilege of canceling 
and surrendering the lease at any time within two 
years from the date thereof “if the preliminary 
work proposed to be done by him fails to demon- 
strate to his satisfaction that the aforesaid ore can 
be economically mined and shipped.”” He was not 
to be held liable “* for any injury done to the sur- 
face of said land by the mining, preparing and re- 
moving said iron ore.” It was provided that ii 


“the lessor continues. with the consent of the 


lessee. to use for farming purposes any part of 
the said premises not used by the lessee for his 
mining operations.” he should pay the taxes for 
each acre so used as “upon an acre of ordinary 
farming lands.” 


The lease contained provisions in great detail 
relating to the management of the mines in a 
workmanlike manner, for the drainage thereof 
and the like. The lessee covenanted to fill up any 
openings made by him in prospecting for iron ore 
in which no ore should be found, and that he 
would not cut or destroy any timber upon the 
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premises. He agreed to pay for each gross ton 
of ore mined and shipped a specified sum, but the 
minimum rent or royalties paid in any one year 
were not to be less than $5,000. He agreed not 
to * permit any business to be carried on upon said 
premises other than the business of mining, wash- 
ing, concentrating or shipping ore.’ The lessor 
had the right to use * such portions of the surface ”’ 
for farming purposes as he chose until the lessee 
elected 
tions.” 


“to use the same for his mining opera- 
A large part of the lease was devoted to 
regulations for weighing, sampling and analyzing 
the ores, so as to determine the amount of royal- 
ties to be paid and for the settlement by arbitra- 
tion of any dispute that might arise in regard 
thereto. 

We think that this lease does not come within 
the spirit of the constitutional prohibition, be- 
the mine 
extending for an unknown distance under agri- 


cause property leased was an iron 
cultural lands, and was to be used exclusively for 
mining purposes. The right granted was to mine 
and carry away the iron ore found under the sur- 
face of the ground, and, as incidental thereto, the 
further right to erect such structures and build 
such roads as were necessary for the primary ob- 
The lands not needed for this 
purpose were to be used by the lessor for agricul- 
tural purposes. 


ject of mining. 


There was to be no interference 
with the farming operations of the lessor, except 
as required by the mining operations of the lessee, 
who was made the sole judge of the necessity and 
the extent thereof. It was not a lease of agri- 
cultural lands for agricultural purposes, but of 
mineral lands for mining purposes. The 
had no right to cultivate the land, for he could 
simply mine and ship the ore. 


lessee 


The pursuit of agri- 
culture was prohibited by the express covenant 
of the lessee to permit no business to be done 
upon the premises “ other than the 
mining.” The evil aimed at by the Constitution 
is long leases of farming lands for farming pur- 


business of 


poses, not the leasing of part of a suburban farm 


jor the erection of dwelling-houses, 


manufactories, or of a mine in the bowels of the 


stores or 


earth, with the right to bring ore to the surface 
and ship it. Even if the process of mining neces- 
sarily interferes to some extent with the tilling of 
the soil above the mine, it is merely incidental 
and does not mine into a farm 
As was said by the court in Clark v. Barnes 
(76 N. Y. 301, 304): “It is not provided that no 
lease shall be valid for a longer term than twelve 
years; but the provision is, that the kind of lease 
described shall be invalid: ” which is, as we think, 
a lease of agricultural lands, for agricultural pur- 
poses, of longer duration than the period named. 
So, in an earlier case, where the demised prem- 
ises consisted of six acres of land, “ with the right 
and privilege to the lessee to dig, excavate and 
iron from said lot,” it 


convert a lease 


lease. 


remove ore was said: 





“ There was nothing in this lease which precluded 
the lessee from using the land, other than the 
part specifically reserved, for agricultural pur- 
poses if he saw fit. * * * The right to take 
ore may have been entirely worthless, and the 
whole value of the premises may have consisted 
in their use for agriculture, even though that may 
not have been the purpose for which the premises 
were in fact leased, still, being agricultural lands 
and there being no restriction in the lease as to 
their use, the constitutional prohibition applies. 
If all that was intended to be demised was the 
mining right the lease should have been put in that 
iorm and it would have been free from objection ” 
(Odell v. Durant, 62 N. Y. 524, 525). Thus it 
appears that the lease must be for agricultural pur- 
poses, or must permit agricultural operations by 
the lessee, for the court declared that agricultural! 
lands, if limited in their use to mining purposes, 
would not fall within the restriction of the Con- 
stitution. It is true that in an earlier part of the 
opinion it was said that the character of the land is 
“the test of the validity of the lease, not the pur- 
pose for which the lease was made; ” but the con- 
text shows that this means that the purpose of a 
lease of agricultural lands is immaterial so long 
as the lands may be used for agriculture. While 
the purpose of a lease may be to mine ores, if 
there is no restriction to that use, the land may 
be used as a farm and the Constitution thus vio- 
lated. Hence, the purpose is no test of validity, 
for the lease, whatever its purpose, if it covers 
agricultural lands, must evclude that use, or it will 
be void, provided the term exceeds twelve years. 
If that use is prohibited, the lease is not of a farm 
to be used as a farm, which, as the history of the 
times shows, was the particular mischief aimed 
at in adopting the provision in question. The 
theory of the convention which prepared the pro- 
vision was that long leases of agr‘g¢ultural lands 
for agricultural purposes were detrimental to the 
interests of agriculture. because the tenants had 
“no desire to improve, by the best mode of culti- 
vation, an inheritance which was liable to pass 
from them or their descendants without a com- 
pensation ” (Stephens v. Reynolds, 6 N. Y. 454. 
456; Debates in Convention of 1846, Atlas ed., pp. 
1052, 1053, 1063; Willard on Real Estate and Con- 
veyancing, 432). 

We think that the lease under consideration is 
valid and that the judgment appealed from should 
be affirmed, with costs. 

Parker, Ch. J.. Gray, Martin and WERNER, 
JJ.. concur; Bartitetr and Cutten, JJ., not 
sitting. 

Judgment affirmed. 

The University of Wisconsin has conferred the 


degree of doctor of laws upon Mr. Justice David 
J. Brewer, of the United States Supreme Court. 
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COMMUNICATIONS TO SPIRITUAL AD- 
VISERS — WHETHER PRIVILEGED. 
(From the American Law Review.) 
FTER a somewhat laborious search, we have 
been surprised at the paucity of cases involv- 
ing the admissibility of communications made to 
religious advisers or other persons clothed with 
ecclesiastical authority—and to whom per- 
mitted, or upon whom is enjoined, the obligations 
of receiving confessions, and the correlative duty 


is 


of administering consolation, or granting absolu- 
tion. In England at common law, the question 
remained ever in a nebulous state; it being decided 
at one time that such communications were priv- 
ileged, at another that they were not so, and again, 
a middle ground being adopted, it was said that. 
though they were acceptable as evidence if purely 
voluntary, yet they were highly improper if coer- 
cion were employed. 

And so, having been a mooted question for 
many years, it remained for the legislative power 
io step in and settle the matter by statute. 

So far as our research has enabled us to deter- 
mine, the question first received adjudication in an 
old Irish case. where the point was squarely met. 
and it was held that the spiritual person (in this 
instance a Roman Catholic priest) was bound to 
testify, the court saying: 

“It is an undoubted legal constitutional right of 
every subject of the realm, who has a cause de 
pending, to call vpon a fellow-subject to testify 
what he may know of the matters in issue; and 
every man is bound to make the discovery unless 
especially exempted and protected by law.” 

This to in Sparks. 
where the prisoner, being a Papist. had made a 


rule was adhered Rex v. 
confession to a Protestant clergyman of the crime 
for which he was indicted, and that confession was 
permitted by Mr. Justice Buller t 
dence at the trial, and by its means conviction and 


subsequent execution were had. 


be given in evi- 


In 
that case the prisoner had been tried and convicted 
for murder, chiefly upon the evidence of his own 


The same view was taken in Rex v. Gillam. 


It appeared 
that he had been induced to make these confes- 


confessions to the mayor and jailer. 


sions by reason of the previous religious persua- 
sion brought to bear upon him by the chaplain of 
the jail, wherein the latter strongly set forth the 
Christian necessity of, and spiritual benefit accru- 
ing from, such a confession. It was held that the 
confessions privileged and had been 
properly received. This decision was arrived at 
principally upon the hypothesis that, no hopes of 
temporal benefit or forgiveness were held out, and 
that such expectations, if referable merely to a 
future condition of existence, arc not rightly within 


were not 


the principle upon which the rule for the exclusion 





of confessions obtained by the exertion of im- 
proper influence is based. 

But in a later case it would appear that the com- 
munications of the confessional were intended to 
be regarded as sacred from temporal interference. 
though the result obtained seeins to us rather jl 
logical, inasmuch as it had the effect of practically 
disclosing what had occurred therein. The pris 
oner had been indicted for stealing a watch, which 
article had been found in the possession of 
Roman Catholic priest. The latter, upon being 
cited by the prosecution, declined to reveal the 
name of the person from whom he had the watch. 
saying that he “ had received it in connection with 
the confessional.” But the court held him bound 
to answer, inasmuch as he was not asked to tel! 
what had been actually confided to him there. 

But this doctrine of compulsory process for the 


a 


cbtention of confessions made to spiritual persons 
received a decided check in the nature of a dictum 
by Chief Justice Best, in Broad v. Pitt, where that 
learned jurist said: “I for one will never compel 
a clergyman to disclose communications made to 
him by a prisoner; but if he chcoses to disclose 
them I shall receive them in evidence.” 

This view was adopted in a subsequent case in 
the Court of Exchequer. The case is very defec- 
tively reported and the result of the trial left in 
deubt. Baron Alderson, in speaking of a certa‘n 
confession made by the prisoner, while in the 
workhouse, to her spiritual adviser, says: “I do 
rot lay this down as an absolute rule, but I think 
such evidence ought not to be given.” 

Thus it will be perceived, as was said at the be- 
ginning, that the question never received precise 
adjudication in England, and for many years was 
leit involved in doubt, and subject to the whim or 
caprice of each particular judge before whom it 
chanced to arise. 

In the United States our courts have variously 
followed the English dicta and decisions, and as 
there the questicn has at last been rescued by 
definitive legislation. In one of the earliest cases 
which we have been able to discover, the question. 
though not directly presented, yet bears a suffi- 
ciently strong analogy to justify some mention 
here. There the defendant had been tried and 
convicted for an act of open and gross lewduess. 
and after the verdict motion for a new trial was 
made upon the ground that evidence had been 
admitted of certain confessions of the defendant. 
which had been made by him to the witmesses, as 
communicants of the same church. It was con- 
tended upon his behalf that, to make use of such 
ccnfessions, was not only to set at naught the 
ecclesiastical discipline of our churches, but in a 
measure to infringe the rights of conscience: that 
the confession of faults to each other was incum- 
bent upon the members of the same church, pro 
salute animarum, and that for a temporal court to 
disturb the church in her wholesome exercise of 
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ecclesiastical jurisdiction was to remove one of the 
main supports of public morals, and to intreduce 
a dangerous practice. To this it was replied that, 
as the confession had been purely voluntary, no 
constitutional privilege had been infringed; and 
for the same reason, and inasmuch as it had been 
penitential, it should be presumed to be sincere, 
and hence credible; that the witnesses, as good 
citizens, were in duty bound to inform against the 
offender, when called upon to testify. The court 
took the latter view, and without discussing the 
point overruled the motion anJ sentenced the de- 
fendant. 


Another interesting case, wherein the privileged 
character of these communications is 
Simon's Ex. v. 


denied, is 
Gratz, and while not professing to 
determine the admissibility, or inadmissibility, of 
such testimony, yet by implication and analogy 
leads us irresistibly to the conclusion that such 
communications entitled to 
and that 


forced to 


are in nowise more 
where 


disclose 


consideration than 
material the 


them. 


others; 
will be 


any 
witness 


In that case, which turned upon the obligation of 
a Jew to testify on Saturday, that being his Sab- 
bath, when he expressly states that to do so wou'd 
be to do violence to his conscience and religious 
belief, Chief Justice Gibson said: * The religious 
scruples of persons concerned with the administra- 
tion of justice will receive all the indulgence that 
is compatible with the business of government. 
* * * Tt has never been held, except in a single 
instance, that the course of justice may be ob- 
structed by any scruple or obligation whatever. 
The sacrifice that ensues from an opposition of 
conscientious objection to the performance of a 
civil duty ought, one would think, to be on the 
part of him whose moral or religious idiosyncrasy 
makes it necessary; else a denial of the lawfulness 
of capital punishment would exempt a_ witness 
from testifying to facts that might serve to convict 
a prisoner of murder, or to say nothing of the 
other functionaries of the law, excuse the sheriff 
for refusing to execute one capitally convicted. 
That is an exception which none would pretend to 
claim; yet it would inevitably follow from the prin- 
ciple insisted on here. Indeed, a more opposite 
instance of conflict betwixt religious obligation an’ 
social duty can hardly be imagined. Rightly con- 
sidered, there are no duties hali so sacred as those 
which the citizen owes to the laws. In the judicial 
investigation of facts, the secrets of no man will be 
wantonly exposed, nor will his principles be wan- 
tonly violated, but a respect for those must not be 
suffered to interfere with that organ of the gov- 
ernment which has more immediately to do with 
the protection of the person and property: the 
safety of the citizen and the very existence of 
society require that it should not. That every 
other obligation shall yield to that of the laws, as 








to a superior moral force, is a tacit condition of 
membership in every society, whether lay or secu- 
lar, temporal or spiritual, because no citizen can 
lawfully hold communion with those who have 
associated on any other terms; and this ought in 
all cases of collision to be accounted a sufficient 
dispensation to the conscience. * * * No one 
is more sensible than I of the benefit derived by 
society from the offices of the Catholic clergy, or 
oi the policy of protecting the secrets of auricular 
confession. But considerations of policy address 
themselves with propriety to the legislature and 
not to a magistrate whose course is prescribed, not 
by discretion, but by rules already established.” 

A later case, which contains a dictum somewhat 
at variance with Com. v. Drake, and Simon’s Ex. 
v. Gratz, yet cannot be said to go the length of 
questioning the soundness of those decisions. This 
was the case of State v. Brown, wherein one of 
the grounds assigned for error was the ruling of 
the court in permitting a minister of the gospel to 
give in evidence a conversation he had had with 
one of the defendants, Fernald. It was sought to 
rest this contention upon section 3643, Lowa Code, 
which provides that: “No * * * minister of 
the gospel, nor priest of any denomination, shall 
be allowed in giving testimony to disclose any 
confidential communication properly intrusted to 
him in his professional! capacity, and necessary and 
proper to enable him to discharge the functions of 
his office according to the usual course of practice 
and discipline.” 

Fernald had been indicted jointly with one other 
tor conspiracy to procure the defilement of a cer- 
tain Etta Jones. Before indictment, but after the 
affair with Miss Jones had been noised abroad, he 
chanced to meet at a railroad station Mr. Potter, 
a minister of the gospel, who resided in a neigh- 
boring town, but of whose church Fernald was not 
a member, nor even a regular attendant. They 
engaged in conversation, during which defendant 
informed Potter that he was leaving on account of 
his trouble, at the same time asking Potter if he 
had heard of it. Being answered in the affirmative, 
he proceeded to a partial relation of his view of 
the affair, in which he disclosed the steps leading 
to his sexual intercourse with Miss Jones; his ac- 
count appearing to have been scarcely more than 
an attempt on his part to vindicate his own con- 
duct. In delivering the opinion, the court says: 
“What he thus said was a confidential 
rature, and was not told for the purpose of obtai- 
ing the advice or assistance of the minister, and 
the latter was properly required to repeat it as a 
witness. After giving his side of the case, Fernald 
asked Potter his opinion in regard to certain m: 


not of 


ters which he stated, and for spiritual assistance 
and comfort; and those matters were treated by 
the court as privileged, and no testimony 
gard to them was required.” 


in re- 
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Happily for our jurisprudence, this mooted ques- 
tion has been, in many of the States, regulated by 
statute, and it only remains for the courts to apply 
the law as they find it. D. M. Croup. 


Spann 


DEFENSE OF PRISONERS. 





|* an interesting article in the Journal of Com- 

parative Law, Mr. Bridgwater points out how 
far England is behind both Scotland and her 
colonies and many foreign countries in providing 
for the defense of accused persons. All accused 
persons in England, as he points out, can, if they 
have sufficient means, but not otherwise, be de- 
fended by counsel, and no expenses are allowed 
to persons accused, even when it turns out that 
they have been wrongfully accused, except the 
costs of witnesses bound over by recognizance to 
appear at the trial. 

There should be some arrangement for the gra- 
tuitous defense by counsel of such prisoners as 
have not the means to afford even the fee for what 
is known as a dock brief. It seems to us that this 
is more necessary than ever in view of the Crim- 
inal Evidence Act, 18608. 
this act become more and more widely known 
throughout the country, it becomes more and 
more hopeless for a prisoner to expect an acquit- 
tal unless he puts himself in the box. 


As the provisions of 


The con- 
sequences of his giving false evidence ought to be 
strongly pointed out to him by some professional 
adviser before he gives his evidence, and by some 
person whom he may feel gives that advice purely 
in his own interest and not to frighten him out of 
really disputing the case for the prosecution. He 
ought to have it pointed out to him what evidence 
on his part will be material to the charge, and he 
ought to have the advantage of having his own 
evidence elicited from him by an advocate in the 
same way that the evidence for the prosecution is 
elicited. An undefended prisoner giving his own 
evidence almost always tells a rambling story, in 
which the facts really in his own favor are often 
merely hinted at or are altogether omitted, and 
many facts tending to create a prejudice against 
himself and really immaterial are emphasized and 
repeated. Even an educated and intelligent man 
may commit these errors. Take the case of Sir 
Francis Burdett in 1 St. Tr. N.S. 1. He defended 
himself, but Denman, afterwards lord chief justice, 
acted for him at the trial in suggesting questions 
and answering points of law. He made a long 
speech in his own defense and was found guilty, 
and this was Lord Denman’s comment upon the 
trial: “I have never had a doubt that the con- 
viction was against law; that if I had acted for 
him as counsel in the usual manner he would have 
been acquitted; and that the information itself was 
erroneous for uncertainty. 
the jury less ably than could have been expected, 
and without knowing how to avail himself, as any 


He himself addressed | 





i 


lawyer would, of the technical defects in the 
proof.” 

Of course, nowadaws, no judge fails to see that a 
prisoner charged before him with a capital otfense 
has counsel assigned to him. But this does not 
go far enough. There is no reason why even in 
cases other than capital a person accused should 
not, in Erskine’s fine phrase, be “ covered all over 
with the armour of the law” (Trial of Hadfield. 
Erskine’s Speeches, vol. V, p. 6), nor why he 
should not be provided always with counsel by the 
king’s judges not of their choice but of his own 

It would not tend to the increase of the length 
of trials. “ Few stronger proofs are to be found,” 
says Sir James Stephen, “ of the simplicity of the 
English taste in the matter of making speeches 
than the exceedingly prosaic character of speeches 
in defense of prisoners. Even when the circum 
stances of crime are pathetic or terrible in the 
highest degree, the both 
usually as quiet as if the case was an action on a 


counsel on sides are 


bill of exchange. This way of doing business is 
greatly to be commended. It is impossible to he 
eloquent in the sense of appealing to the feelings 
without more or less falsehood, and an unsuccess 
ful attempt at passionate eloquence is of all things 
the most contemptible and ludicrous, besides being 
usually vulgar. The critical temper of the age 
has exercised an excellent influence on speaking 
in the courts. Most barristers are justly afraid of 
being laughed at and looking silly if they aim at 
eloquence, and 


generally avoid it by 


quiet ” (Hist. Crim. Law, vol. I, p. 454). 


keeping 
Besides. 
there is always the judge to be reckoned with. A 
slight but caustic interpolation from the bench 
generally brings the advocate back to strict busi- 
ness if he goes too far astray in search of flowers 
of speech. Even in Erskine, whom Sir James 
Stephen admits to have been “ by far the most 
popular and effective advocate who ever appeared 
at the English bar,” extreme simplicity was a 
marked characteristic. 

The practical question is by what machinery 
should the defense of poor prisoners by counsel 
be secured. Mr. Bridgwater suggests that it may 
best be leit to such separate organizations of the 
bar as circuits and sessions. We think the solicit 
ors ought to have a hand in it, unless it is to be 
done purely gratuitously by the bar. There ought 
to be a small consultative committee of the circuit 
or sessions bar and the solicitors practicing at the 
assizes or sessions. They should ascertain before- 
hand what prisoners are or are not defended, and 
whether the undefended ones can contribute or 
not toward their own defense. Prisoners to be 
defended otherwise than entirely at their own ex- 
pense should be allotted a solicitor and counse’ 
according to a rota. Expenses of defense beyond 
the expenses of witnesses bound over by recogniz- 
ance should be payable to a certain limited amount 
on the certificate of the consultative committec 
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out of the same funds as the expenses of witnesses 
so bound over. For this, of course, parliamentary 
sanction would be required. The expenses might 
be constituted a debt repayable by the prisoner at 
any time within a certain limited period afterward 
on prooi of means. The procedure might be-sum- 
mary, and be only at the instance of the official 
guardian of the fund out of which the expenses 
were originally paid. 

Some system of this kind would, in our opinion, 
be a real improvement in the administration of the 
law. It would tend to the more satisfactory trial 
of many cases and be a more practical safeguard 
against certain dangers of the Criminal Evidence 
Act, which are developing themselves than any of 
the elaborate and more theoretical precautions 
contained in the act itself. — Justice of the Peace. 


a 


COUNSELS OF PERFECTION. 





ADDRESSED Our ERRING 


PROFESSION. 


RESPECTFULLY TO 





|.4 Rhymed Epistle. | 
Let bankers fail! Let merchants smash! 
Let vendors snatch in shares and cash 
Ill-gotten gains for floating trash -- 
But WE must all be perfect. 


Let fraudulent trustees make hay, 
And, when arrives the reckoning day, 
Depart unto the U.S. A., 

But wer must all be perfect. 


Let officers and gentlemen 

Rush into debt knee-deep, and then 

Show assets worth just three pounds ten — 
But wre must all be perfect. 


By tricks and traps let every trade 

Increase the profits justly made 

Nor think that cheating doth degrade — 
But we must all be perfect. 


l.et parsons by example show 

How down the broad path men may go. 

That gently leads to realms below — 
But we must all be perfect. 


l.et others madly worship gain, 

And count no loss of honor vain, 

Because the bright gold c. nnot stain — 
But we must all be perfect. 


When shall we be? Will milky platitudes 
Such as in copy-books are written large. 
Or feverish stiffening of the law’s long 
Raise us to heights by Pecksniff only 
Has ever path of virtue been devised 
That all will tread, and none fall by the 
The world is old. It must be older yet 
Before the sun shines only on the just. 
E. F. T. in Law Times (London). 


arm, 
climbed? 


way? 


PRACTICING LAW AT NINETY-FIVE. 
'N’HE Hon. Benjamin D. Silliman has returned 
to the active practice of the law. 
Mr. Silliman will be 95 years old next Septem- 
ber, and soon will celebrate the seventy-first anni- 
versary of his admission to the bar. 
Benjamin Silliman lives and works in defiance 
of time. He is the youngest man I know. His 
step is elastic, his every sense sound, his argument 
is clear, his business methods regular and system- 
atic, and his daily lite, fashioned after the same 
plan as it was fifty or seventy-five years ago, a 
monument: to right living and the benefit of work. 
* There is no tonic in all the world like work,” 
Mr. Silliman said. “It is giving me renewed 
vitality and it has fed my vitality all my life. Ifa 
man wants to live long and prosperously he should 
first set himself to work, taking heed as to the way 
he goes about it. 


“ The secret of success — and success is no small 
factor in lengthening life —is to choose the work 
for which one has the most aptitude.” 

* How can one tell?” 

* How can one help it? If one has any char- 
acter or individuality at all, some one profession 
or calling must attract him more than another. I 
believe every man knows what he is best fitted for. 
but sometimes he may deem the calling beneath 
him, or sometimes it may entail too much work, 
as against something simpler and nearer to hand. 
As soon as I was old enough to judge myself and 
the various fields of work I knew my purpose was 
to become a lawyer.” 

* And you never wavered between that and any 
other calling?” 

* Never: and I have never regretted my choice. 
I have given the best there was in me to my pro- 
fession; I am giving it still. That is all that any 
man can do, but even that will not bring the full 
quota of success if a man is so unwise as to choose 
outside his sphere. 

* It makes me shiver, even here in the comfort 
of my office, with the warm spring sunshine flood- 
ing in, when I think of those stage coach and stage 
sleigh Gay and night winter journeys through the 
snow drifts, and often on the upper part of the 
river itself. when the ice was thick enough to bear 
the weight, and with an occasional capsize, for 
stage drivers were not always members of temper- 
ance societies. 

* Yet those old-time journeys to the courts were 
not wholly unpleasant. Perhaps they were ac- 
countable in part for that close fraternity that ex- 
isted between members of the profession, which 
in some way seems to have waned in these latter 
years. Those were the days of extreme courtesy, 
of a certain old-time eloquence which the rush 
and turmoil of life had not made superfluous. 
There was more of stateliness, and reserve, and 
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iormality than prevail at this day, and the bearing 
of lawyers toward one another contained more of 
the punctilio generally imputed to the days of 
dueling. Two oi the learned judges then on the 
bench in this city had been wounded in duels. 
Three members of the bar of that time recur to me 
who had killed their adversaries, and others who 
had been engaged in such affairs. 

* I think of all the men at the bar of olden time, 
Aaron Burr made the most impression on me. 
When I was admitted he was the only eminent 
lawyer of the time. His appearance was remark- 
able. He was small in stature, slender, yet very 
formal and reserved in bearing. His eyes were 
keen and penetrating, his hair straight and stroked 
back, tied in a queue behind, and whether in the 
court room, on the street or elsewhere, he always 
appealed to me as a man who was isolated and 
alone. 

* Once I called on Aaron Burr with Dr. Hosack, 
who was the surgeon in his duel with Alexander 


Hamilton. His grace and elegance of manner and | 


the ease and interest of his conversation, though 
tainted with a touch of cynicism, impressed me 
deeply. 

* Chancellor Kent, with whom I had the honor 
and happiness to pass my clerkship as a student, 
was one of the grandest men the profession has 
ever known. When he ceased to be his memory 
remained with me as an example, and I have 
striven always to emulate his splendid character. 

* Chancellor Kent was a perfect type of the man 
of the old-time bar, and charmed everyone with 
his polished wit, his beautiful diction, and the kind- 
ness of his presence.” — Exchange. 


~ — 


Legal Aotes. 

The sentencing of a juror in Chicago to six 
months’ imprisonment for soliciting a bribe con- 
stitutes a healthy sign, but we fear that many 
more object lessons of this sort will be necessary 
in order to effectually stamp out the practice in 
the Illinois metropolis. The case referred to was 
that of James McGrath, a juror in Judge Garver’s 


court, who solicited a bribe from William White, , 


adjuster of the Chicago City Raiiway Company, 
during the trial of a case against the company last 
December. 


The risks assumed both in selling and buying 
rare old books are pointed out in a lawsuit by Mr. 
Brayton Ives against Gilbert I. Ellis and Robert 
V. Elvey (50 App. Div. 399). It seems that Co- 
lumbus, upon his return to Spain from his first 
voyage across the Atlantic, wrote to his patron 
and friend, Luis de Sant Angel, a letter describ- 
ing the voyage and what he saw. This letter 
seems to have been printed at once for distribu- 
tion, according to the methods used at that early 


time. The few copies extant are of great value. 
Mr. Ives claimed in his suit that in 1890 the de- 
fendant sold him a book purporting to be one of 
these early copies. He paid £900 for the book. 
Subsequently he became convinced that the book 
was not a printed copy produced typographically 
by means of movable types, but that it was made 
by some reproductive process, and hence was 
worth only $2.50. He sued for the difference. His 
contention was that the defendants “ represented 
and expressly warranted ” that the volume was one 
of the genuine old copies. Mr. Ellis admitted 
stating that in his opinion the book was genuine, 
at the same time saying to Mr. Ives that his own 
opinion as to the genuineness of the book was not 
shared by other good authorities, but he denied 
making an express representation that the book 
was genuine. The jury decided in favor of the 
defendants. In the Appellate Court, Mr. Justice 
Goodrich explained the difference between a mere 
honest expression of opinion as to the genuine 
ness of such old books and an express warranty. 
and showed that in the nature of things it would 
be impossible to prove absolutely that the work 
was a typographical work, printed four centuries 
ago. He referred to two old English cases: 
Jendwine v. Slade (2 Esp. 572) and Power v. Bar- 
ham (4 Ad. and El. 473). In the first case a de- 
scription in a catalogue at an auction sale of a 
painting as “a sea piece by Claud Lorraine,” and 
of another painting as “a fair by Teniers,” was 
decided not to be a warranty that the paintings 
were genuine works of Lorraine and Teniers. In 
the second case, a jury was permitted to determine 
whether a statement, * Four pictures, Views of 
Venice, Canaletti,’ was a warranty as to their 
genuineness. The distinction was made that 
‘Canaletti was a comparatively modern painter. 
of whose works it would be possible to make 
prooi as a matter of fact, but that this would not 
be possible in the case of very old painters, and 
that, therefore, the assertion (as to them) was 
necessarily a matter of opinion.’””—N. Y. Even- 
ing Post. 


————— 


English Aotes. 

In the last five years that he has been in office, 
says the London Daily News, Lord Salisbury has 
created thirty-six new peers, and of these ten have 
been taken from the ranks of the lawyers. They 
are Lord James of Hereford, Viscount Llandaff 
(Mr. Henry Matthews), Lord Rathmore (Mr. D. 
R. Plunket), Lord Kinnear (a Scotch judge), 
Lord Ludlow (the late Lord Justice Lopes), Lord 
Brampton (Sir Henry Hawkins), Lord Lindley 
(late Master of the Rolls), Sir R. Webster, Sir P. 
O’Brien, and Lord Morris, an ex-Lord of Appeal, 





who is now made a peer of the United Kingdom. 
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